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INTRODUCTION
Recent criticism concerning the use of lean finely textured beef ("LFTB"), commonly referred to as "pink slime," has sparked a national debate about whether LFTB should be included on the label of ground beef products sold to the end consumers. On March 30, 2012, the Requiring Easy and Accurate Labeling Beef Act (the "REAL Beef Act") was introduced to Congress. 1 If passed, the REAL Beef Act would require that "labels on packages of meat include a statement on whether the meat contains [LFTB] ." 2 It is not clear from the express language of the REAL Beef Act and its legislative history whether the disclosure will be required for restaurants. This article is timely and relevant to the restaurant industry because it addresses the impact the REAL Beef Act may have on restaurant menu labeling. Further, given the disclosure requirements of state truth-in-menu laws, an examination into how the REAL Beef Act will be applied on a state level is critical.
First, this article explains the history of LFTB, including how the substance is made and the impact it has on ground beef production. Second, this article will discuss the current controversy concerning the use of LFTB in ground beef products. Third, this article will discuss the current law on food labeling and how the REAL Beef Act will change current legislation.
Fourth, this article will analyze the impact the REAL Beef Act may have on the restaurant industry. Finally, this article will discuss the interplay between the REAL Beef Act and state truth-in-menu laws.
II.
WHAT IS LFTB (COMMONLY REFERRED TO AS "PINK SLIME")?
Today, "[g]round beef is the most widely consumed beef product among American consumers" 3 and accounts for almost 45% of all beef consumed in the United States. 4 Ground beef is federally regulated and consists of chopped fresh and/or frozen beef with or without seasoning, with no more than 30% fat, and with no added water, phosphates, binders, or extenders. 5 "Ground beef is produced from any part of the boneless beef carcass, but usually beef trimmings, which are a mixture of fat and meat that are trimmed from larger beef cuts." 6 In fact, approximately 25% of a beef carcass is lean beef trimmings. 7 Given consumers' high beef consumption, the recent controversy concerning LFTB has had a profound effect on the beef industry. 8 According to the United States Department of Agriculture ("USDA"), LFTB is a meat product 9 derived from ground beef. Beef Products, Inc. ("BPI") is the world's leading producer of lean beef from fresh beef trimmings, and in 1991, the company developed a process that increases the amount of lean meat that can be obtained from livestock carcasses. 10 The company purchases beef trimmings from USDA inspected beef plants and sends the trimmings through a centrifuge process that separates the fat from the lean meat. 11 After the centrifuge process, the company uses ammonium hydroxide ("ammonia") to help eliminate harmful bacteria such as E. coli and Salmonella. 12 Ammonia, a compound that results from combining water, hydrogen, and nitrogen, is naturally found in the environment (i.e. air, water, and soil), plants and animals, and humans. 13 The compound is used extensively for food processing and can be found in various foods such as baked goods, cheese, chocolate, and pudding. 14 Also known as "pH enhancement," treating the meat with ammonia raises the pH level in ground beef, which results in higher levels of ammonia. 15 Ground beef that does not include LFTB naturally contains approximately 100 to 150 parts per million ("ppm") of ammonia.
LFTB, however, contains between 400-500 ppm of ammonia. 16 Furthermore, pH enhancement makes LFTB approximately one hundred times more alkaline than untreated beef. 17 After pH enhancement, the LFTB mixture is flash frozen, pressed, combined with ground beef trimmings, and finally packaged and sold to grocery stores and restaurants. 18 According to BPI's website, their lean beef is part of nearly 20 billion meals per year. 19 Until recently, LFTB was a popular product and widely used by restaurants, supermarket chains, and even the National School Lunch Program. 20 In March 2012, critics of LFTB spoke out about the possible dangers of LFTB, claiming that it is unsafe for consumption, and arguing that food labels should inform consumers that the ground beef products they purchase contain LFTB.
III.

THE CONTROVERSY
LFTB supporters argue that LFTB is leaner than trimmings produced through more conventional processes used to separate meat from fat such as a simple hand knife technique. As a result, the beef industry can "recover lean meat that would otherwise be wasted." 21 LFTB is normally added to ground beef and makes up 10-20% of ground beef, increasing the "leanness of the finished product." 22 Moreover, some argue that "LFTB reduces the fat content of ground beef products, because LFTB is 90 percent or higher lean." 23 Provided LFTB makes ground beef products leaner, LFTB appears to provide consumers with a leaner, healthier meat. Furthermore, food and safety advocates point out that LFTB is approved by both the Federal Drug Administration ("FDA") and the USDA. In fact, the FDA labels the compound as a "Generally Recognized As Safe" ("GRAS") substance. 24 In a recent news release, the USDA appeared to agree with the FDA and the use of LFTB, stating "the USDA . . . affirm[s] the safety of [LFTB] product for all consumers and urges customers to consult science based information on the safety and quality of [the] product." 25 Still, critics point to the high levels of ammonia and alkaline present in LFTB in contrast to untreated ground beef. Critics also refute the claim that high levels of ammonia are good for ground beef products because they help kill deadly bacteria. They argue that because only a small percentage of LFTB is added to ground beef, it cannot possibly make ground beef safer and to think otherwise is faulty logic. Furthermore, these same critics argue that regardless of whether LFTB is safe for human consumption, "the products should be labeled so that consumers will be able to choose whether to purchase it." 26 Whether or not beef products containing LFTB should be labeled as such has become the primary focus of the LFTB debate. Proponents of LFTB argue that a mandate requiring disclosure of LFTB on food labels should never be passed because mandatory labeling of LFTB is unconstitutional. 27 Without scientific evidence that LFTB "poses a health hazard or is nutritionally inferior," or serves a substantial governmental interest, supporters of LFTB claim that a law requiring labeling of LFTB "would run afoul of the First Amendment . . . ." 28 Furthermore, proponents explain that food labeling is a form of commercial speech protected by the First Amendment, and as a result, there are limits to Congress's power to mandate disclosures on food labels. 29 In International Dairy Foods Association v. Amestoy, the Second Circuit Court of Appeals ruled that "consumer curiosity alone is not a strong enough state interest to sustain the compulsion of even an accurate, factual statement in a commercial context." 30 The court of appeals goes on to explain that if there is a reasonable concern for human health or safety, disclosure may be required. The Supreme Court, however, has yet to rule on this issue. In the case of LFTB, increased levels of ammonia and alkaline, if proven unsafe, may in fact give Congress what it needs to pass the REAL Beef Act.
Critics of LFTB do not consider LFTB "ground beef" and contend that not including LFTB on food labels is a form of fraudulent labeling. 31 Congresswoman Chelli Pingree helped voice the concern of LFTB critics by introducing the REAL Beef Act to Congress, which would require "that beef containing LFTB be labeled to disclose that fact to the end purchaser." 32 LFTB supporters, however, caution those in favor of including LFTB on food labels because doing so creates another set of problems. According to the American Meat Institute ("AMI"), "if [LFTB] is not used in fresh ground beef products, approximately 1.5 million additional head of cattle would need to be harvested annually to make up the difference." 33 As a result, consumers could end up paying higher prices for LFTB free ground beef. 34 U.S.
regulators are also concerned that requiring food labels to include LFTB might "open the floodgates" to including several processing aids on food labels that only show up at low levels. 35 Finally, LFTB advocates claim that there is no need to include LFTB as an ingredient on food labels because "nothing is being added that is not beef." 36 IV.
LEGISLATIVE HISTORY AND THE PROPOSED REAL BEEF ACT
Given the importance of meat in the Nation's total supply of food, "it is essential . . . that meat and meat food products . . . are properly labeled." 37 The labeling of meat products is governed by the Federal Meat and Inspection Act ("FMIA"). One of the goals of the FMIA is to regulate meat and meat food products that may be injurious to consumers because they are misbranded. 38 Critics of LFTB have turned to the FMIA to push for the inclusion of LFTB on food labels. To determine which elements of food production must be included in the ingredients list on food labels, it is important to understand the distinction between ingredients and processing aids.
A. INGREDIENTS VS. PROCESSING AIDS
Both ingredients and processing aids can fall within the guidelines of being GRAS.
Typically, GRAS is a classification used for ingredients; however, numerous processing aids are also recognized as GRAS and are allowed in food production. According to the FDA, an ingredient or food additive is "any substance the intended use of which results or may reasonably be expected to result, directly or indirectly, in its becoming a component or otherwise affecting characteristics of any food." 39 Elements of food production that fall into this category are required on food labels because they are found at significant levels in the final product and technically alter the final product. 40 Alternatively, processing aids are not found at significant levels and have no "functional or technical effects" on the final product. Consequently, processing aids are not required in ingredients lists on food labels.
Drawing the line between ingredients and processing aids can be difficult. Dr. Richard
Raymond, former undersecretary for food safety at the USDA, asserts that there is not an "exact science" on the classification of processing aids, and as a result, "some processes get excluded from the club." 41 The recent controversy surrounding the use of "meat glue" in beef products is a good example of the line drawing problem between ingredients and processing aids. Meat glue is well known in the food industry practice. 42 Meat glue is a combination of Transglutaminase ("TG") and beef fibrin, which are enzymes that bind proteins together, allowing different cuts of meat to mold together to form a uniform size. 43 According to food service providers, meat glue "allow[s] for flexibility in the sizes and shapes of cuts they serve patrons, . . . which is especially helpful if [you are] serving a large number of people." 44 Meat glue can also be found in other food products including imitation crab meat, pasta, and dairy products. 45 Nonetheless, some question the practice, claiming that "it is possible that different cuts put together could be more susceptible to contamination by potentially introducing pathogens into the center of a piecedtogether steak." 46 Unlike the LFTB controversy, whether TG and beef fibrin should be included on food labels is not at issue. The USDA recognizes TG and beef fibrin as ingredients, and as a result, food manufacturers are federally required to include TG and beef fibrin on food labels. 47 Consumers, however, are not likely to see TG or beef fibrin on food labels because the most common use of the enzymes is at the food service level. 48 The classification of meat glue as an ingredient is somewhat puzzling because it has characteristics of a processing aid according to the FDA's definition (see below), but it is recognized as a GRAS substance, similar to LFTB. Without more guidance from the USDA, determining what should qualify as an ingredient or processing aid will continue to present challenges when it comes to properly labeling substances used in meat food products.
B. LFTB IS CONSIDERED A PROCESSING AID UNDER CURRENT FDA REGULATIONS
Under current FDA regulations, LFTB is considered a processing aid. Processing aids fall into one of three categories: (1) substances that are added to a food during the processing of such food but are removed in some manner from the food before it is packaged in its finished form; (2) substances that are added to a food during processing, are converted into constituents normally present in the food, and do not significantly increase the amount of the constituents naturally found in the food; or (3) substances that are added to a food for their technical or functional effect in the processing but are present in the finished food at insignificant levels and do not have any technical or functional effect in that food. 49 The third category is "widereaching" and includes a number of substances, including ammonia. 50 Although a substance may be GRAS, it may not be suitable in the production of meat.
The Food Safety and Inspection Service ("FSIS"), the public health agency in the USDA, determines whether a GRAS substance is safe for use in meat production. 51 The FSIS concluded that ammonia is a safe and suitable ingredient used in the production of meat if used as a pH control agent in brine solutions or as an agent to kill microbes from beef carcasses and boneless beef trimmings. 52 When used in LFTB, ammonia serves to kill microbes, making the pink slime safe for meat production. Therefore, according to the FDA and USDA, ammonia is a GRAS processing aid used in meat production and does not have to be included in the ingredient lists on food labels. Since LFTB is a mixture of ammonia and ground beef, it too is recognized as a processing aid and, thus, food makers are not required to list it on the labels of ground beef products. As a result, critics of LFTB have turned to the FMIA to push for the inclusion of LFTB on food labels.
C. FMIA & THE REAL BEEF ACT
Section 601(n)(11) of the FMIA states that the term misbranded applies to "any carcass . . . meat or meat food product . . . if it bears or contains any artificial flavoring, artificial coloring, or chemical preservative, unless it bears labeling stating that fact . . . ." 53 As previously mentioned, the REAL Beef Act, if approved, would amend section 601(n)(11) of the FMIA to require labels on packages of meat to include a statement on whether the meat contains LFTB. 54 Specifically, the REAL Beef Act would amend the FMIA to provide that a meat product is misbranded if "at the final point of sale it contains low-temperature rendered product," also known as LFTB, "unless the label indicated that it contains such product." 55 The intent of the REAL Beef Act is to notify consumers about the presence of LFTB, so they can make an informed decision about the food they eat. The REAL Beef Act, however, does not specify how much LFTB must be present in the ground beef, 56 and does not state whether the REAL Beef Act's labeling requirement would apply to restaurant menus.
V.
IMPLICATIONS OF THE REAL BEEF ACT ON THE RESTAURANT INDUSTRY
The REAL Beef Act is silent about whether it applies to restaurants, and, thus, a strict reading of the REAL Beef Act suggests that restaurants might not be required to disclose the use of LFTB on their menus. Silence, however, does not necessarily mean that legislators did not intend for the REAL Beef Act to apply to the restaurant industry. In fact, the reluctance to pinpoint a particular industry or food establishment may have been intended because it allows for broad application of the REAL Beef Act.
A. THE REAL BEEF ACT DOES NOT APPLY TO RESTAURANTS
According to Congresswoman Pingree, if a beef product contains LFTB, "[consumers]
ought to be able to know that when [they] pick it up in the grocery store." Pingree's statement implies that the REAL Beef Act may only apply to grocery stores. In addition, the express language of the REAL Beef Act favors the idea that the REAL Beef Act only applies to grocery stores. The REAL Beef Act states that LFTB sold in a package or container at the final point of sale without proper labeling would be deemed misbranded. Since the REAL Beef Act refers to beef products provided in a package or container, restaurants may not be subject to the REAL Beef Act.
Restaurants deliver their final product to consumers much differently than grocery stores.
When a customer dines at a restaurant, the food product is not provided in a package or container at the final point of sale 57 unless the customer places a to-go order, similar to a fast food establishment. In the case of a to-go order, the meat or meat food product is provided in a package or container and normally presented to the customer at the final point of sale. This suggests that restaurants would not be required to disclose the presence of LFTB on menus for customers who eat at the restaurant, but disclosure would be required for customers who take their food home instead. This inconsistency should give restaurants pause when it comes to menu labeling. The FMIA's definition of label and labeling, however, also suggests that the legislation was aimed at grocery stores rather than restaurants.
The FMIA defines label as a "display of written, printed, or graphic matter upon the immediate container . . . of any article" 58 and defines labeling as "all labels and other written printed, or graphic matter (1) upon any article or any of its containers or wrappers; or (2) accompanying such article." 59 While both definitions refer to the labeling of containers or packages, neither definition mentions menu labeling. This omission further suggests that the REAL Beef Act would not amend the FMIA to apply to restaurants.
Finally, according to the USDA, TG and beef fibrin used in meat glue are considered ingredients and must be indicated in the ingredients list on food labels. As mentioned supra, consumers are not likely to see TG or beef fibrin on food labels because the most common use of the substances is at the food service level. 60 Similar to meat glue, LFTB is used at the food service level. Since restaurants will be serving LFTB at the food service level and it is recognized as a processing aid, it is unlikely that restaurants will have to disclose the use of LFTB on menus.
Applying the REAL Beef Act to grocery stores appears to be more straightforward than applying the REAL Beef Act to restaurants. If the REAL Beef Act only applies to grocery stores, restaurants would not have to disclose the use of LFTB on their menus. Fast food establishments and restaurants that prepare to-go orders, however, may be required to disclose the use of LFTB on any package or container that is used to serve their food products.
Therefore, whether a restaurant is subject to the REAL Beef Act may be determined simply by how they present their food products to consumers.
B. THE REAL BEEF ACT APPLIES TO RESTAURANTS
According to Congresswoman Pingree, the REAL Beef Act is about choice and transparency. 61 Pingree explained that while consumers may not have a choice about whether LFTB is used in beef products, they should be able to choose whether they want to buy beef products containing LFTB. Consumers, however, cannot make that decision "unless they know whether or not [LFTB is] in the product they are buying." 62 In other words, the REAL Beef Act aims to give consumers accurate information regarding the presence of LFTB in their food, and to allow them to make an informed decision about whether they want to purchase the food product. This broad explanation suggests that the REAL Beef Act is intended to apply to all food service providers that use LFTB, including restaurants. Transparency in the restaurant industry would require some form of labeling, most likely on the menu, so that consumers can identify what menu items contain LFTB and avoid ordering those items if they so choose.
Menu labeling seems to be the most logical place to disclose the presence of LFTB in meat products, because the majority of consumers will look at the menu before they order. It is likely that restaurants will only have to disclose the presence of LFTB, which can be easily added to the description of the menu item. For example, an entrée that includes beef such as spaghetti may list the ingredients under the menu item as follows: Spaghetti -whole wheat noodles, marinara sauce, ground beef (LFTB used). A blanket statement on the menu that states that "All beef products are made with LFTB" may also suffice. Such a label is clear and may encourage customers to inquire about the presence of LFTB in their specific entrée.
Even if the REAL Beef Act does not directly apply to restaurants, it may cause restaurants to voluntarily disclose the presence (or absence) of LFTB on their menus. The USDA, which runs the school lunch program, gave school districts the choice of ordering ground beef that contains LFTB. 63 As a result, only three states have chosen to continue to use ground beef products containing LFTB. 64 Similarly, popular fast food establishments have voluntarily chosen not to use LFTB in their ground beef products. Given the customer backlash surrounding LFTB and customers' insistence on properly labeling LFTB, restaurants may voluntarily choose to disclose the use of LFTB. Again, it is about transparency and choice, and customers might feel more comfortable eating at a restaurant that is upfront and honest about the products they serve. 65 Some may argue that restaurants could lose business by disclosing such information because customers will choose not to eat there. 66 That might not be the case, however. First, customers might be hesitant to eat at a restaurant that does not disclose the use of LFTB because they want more transparency about what they are consuming. 67 Second, disclosing the use of LFTB does not mean that customers will choose not to buy the product. 68 Many customers may be okay with eating beef products containing LFTB, but they may simply want to know when they are doing so. Furthermore, if one restaurant voluntarily discloses the use of LFTB, it may put more pressure on other restaurants to do the same. As a result, disclosing the use of LFTB on menus could become an industry standard, which can have the same impact as a regulation.
If legislators agree with Congresswoman Pingree, the intent of the REAL Beef Act is to provide customers with transparency and choice concerning the food products they consume so they can make an informed decision, and, in that case, it is likely the REAL Beef Act would apply to restaurants. Consequently, restaurants would be required to disclose the presence of LFTB in food products, most likely on their menus.
VI.
JURISDICTIONAL ISSUES POSED BY STATE TRUTH-IN-MENU REGULATIONS
Jurisdictional issues related to ground beef products sold in restaurants 69 may make practical application of the REAL Beef Act cumbersome. Even if the REAL Beef Act did not have the effect of federally mandating that restaurants disclose the use of LFTB, proponents of the REAL Beef Act claim that "many states' truth-in-menu laws would have the effect of applying the bill's disclosure requirement to menus." 70 While the idea of relying on state truth-in-menu laws to enforce disclosure requirements to menus is plausible, it may not be likely.
Today, truth-in-menu laws are governed by various agencies and administrative entities seeking to make labeling of food more accurate. 71 
D. RHODE ISLAND AND NEW JERSEY
Rather than address the particular ingredients in food products, both Rhode Island and New Jersey truth-in-menu laws focus on the misrepresentation of identity on food menus.
Generally speaking, under the laws of each jurisdiction, it is unlawful for restaurants to "misrepresent on any menu the identity of any food or food products . . . ." 78 Unfortunately, New Jersey does not offer guidance on how to determine whether the identity of a food item is misrepresented. In Rhode Island, however, the identity of a food item is misrepresented if "[i]t purports to be or is represented as a food or food product for which a definition of identity and standard of quality has been established by custom and usage . . . ." 79 Critics of LFTB would argue that LFTB does not meet the standard for ground beef established by custom because LFTB contains increased amounts of ammonia not custom in LFTB free ground beef. Critics would also argue that LFTB changes the appearance of ground beef to make it appear "as red meat." 80 On the other hand, proponents of LFTB would argue that the presence of LFTB in ground beef does not alter the quality standard of ground beef. In fact, as previously mentioned, some would go as far to say that LFTB improves the standard because it makes ground beef leaner.
Given the arguments on both sides, it is unclear whether Rhode Island's truth-in-menu law would apply to restaurants. Clearly, if Rhode Island sides with the critics of LFTB, restaurants would be required to disclose the presence of LFTB on their menus.
Each of the 7 states, with the exclusion of Minnesota, offer vague truth-in-menu laws that mainly address the use of imitation food products. Without more definitive laws that provide adequate definitions concerning imitation products, it is unlikely that these states would impact restaurant menu labeling when it comes to disclosing the presence of LFTB in food products.
VII.
CONCLUSION
On April 12, 2012, the REAL Beef Act was referred to the House Subcommittee for review. 81 Although the bill is still under review, the USDA has already endorsed the idea of labeling ground beef containing LFTB. 82 Essentially, USDA inspectors will certify that voluntarily labeled "LFTB free" ground beef "will be inspected to ensure it is true to its new label." 83 Moreover, the USDA also announced that it will allow school districts that participate in the National School Lunch Program to decide whether or not to buy ground beef that includes LFTB. 84 Still, it remains unclear how restaurants should approach menu labeling when it comes to LFTB. Even if the REAL Beef Act is passed, it does not expressly state that restaurant menus should be labeled to include the presence of LFTB in meat food products. Given the intent of the REAL Beef Act, however, it is plausible that the REAL Beef Act could apply to restaurants.
Provided the REAL Beef Act will apply to restaurants, the restaurant industry as a whole will
